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Foreword

Claims for benefit from people entering the UK from abroad are some of the most complex to 
determine. The immigration legislation contains various restrictions and these are added to 
by the provisions of benefits legislation specific to claims from ‘persons from abroad’. Further 
complexity has been created as a result of the interpretation of the complex immigration 
and benefits legislation by Social Security Appeals Tribunals, the UK courts and the European 
Court of Justice.

This publication, which is aimed primarily at local authority staff involved in making such 
determinations on claims for housing benefit and council tax support, provides details of 
the complex tests and rules contained in the legislation and their interpretation, and their 
application to such claims.

The publication draws on a range of sources as well as on the primary and secondary 
legislation and case law transcripts in order to provide guidance and support to local 
authority benefit decision makers.

The author, Sheldon Wood, would like to acknowledge some of the main sources of 
information used in putting together this consolidated guide, including:

 � The DWP’s useful guidance on dealing with claims from persons from abroad contained 
in chapter 4 of the Housing Benefit and Council Tax Benefit Manual and an annex giving 
definitions and copies of some of the most important documentation issued by the 
Home Office and the UK Border Agency to persons from abroad.

 � A range of other guidance contained in adjudication and circulars issued to local 
authorities by the DWP as and when the legislation has been changed or requires 
clarification.

 � Findings from Wave 26 of the Local Authority Insight Survey: Removal of Access to 
Housing Benefit for European Economic Area (EEA) Jobseekers.

 � The Bailii website and the appeals tribunals websites, for case law transcripts from the 
courts and from social security appeals.

 � The UNHCR website ‘refworld’ is a useful source of information and legal references.

 � The Rightsnet website is an invaluable source of information on the latest welfare rights 
news and case law.

 � Finally, there is indispensable information published by the Child Poverty Action Group 
(CPAG) on its website and in its publications, including its Housing Benefit and Council 
Tax Reduction Legislation, and its Benefits for Migrants Handbook, which is invaluable in 
attempting to clarify the hoops people have to jump through and hurdles they have to 
get over in order to successfully claim housing benefit and other state benefits.



Page v

Contents

PART 1: BACKGROUND AND SUMMARY .................................................................................................................. 1
STRUCTURE OF THIS GUIDE .................................................................................................................................1

BENEFITS ELIGIBILITY AND IMMIGRATION CONTROL ....................................................................................2

NATIONAL AND MULTINATIONAL TERMS ...........................................................................................................5

PART 2: NON-EUROPEAN NATIONALS ...................................................................................................................11
SUMMARY OF THE ELIGIBILITY RULES FOR NON-EEA NATIONALS .............................................................11

THE IMMIGRATION STATUS TEST .......................................................................................................................11

HABITUAL RESIDENCE AND THE RIGHT OF RESIDENCE TESTS ....................................................................24

PART 3: EUROPEAN ECONOMIC AREA NATIONALS..............................................................................................31
SUMMARY OF THE ELIGIBILITY RULES FOR EUROPEAN ECONOMIC AREA NATIONALS ..........................31

THE RIGHT TO RESIDE .........................................................................................................................................32

DEFINITIONS FOR THE RIGHT OF RESIDENCE TEST .......................................................................................39

LATEST RULES AND CHANGES ............................................................................................................................56

ELIGIBILITY FOR OTHER BENEFITS ...................................................................................................................62

PART 4: CASE LAW ....................................................................................................................................................65
CIS 4474/2003: HABITUAL RESIDENCE TEST – RELEVANT FACTORS TO CONSIDER ................................65

CIS 1972/2003: HABITUAL RESIDENCE TEST – APPRECIABLE PERIOD OF TIME TO ESTABLISH 
HABITUAL RESIDENCE .............................................................................................................................68

CH 4248/2006: TEMPORARY INTERRUPTION OF FUNDS ...............................................................................72

CIS 3789/2006: RETAINED WORKER AND PERMANENT RIGHT OF RESIDENCE ........................................74

CIS 608/2008: WORKER STATUS FOR AN EU NATIONAL AND FAMILY MEMBERS .....................................77

CIS 185/2008 AND SECRETARY OF STATE FOR WORK AND PENSIONS V DIAS [2009]:  
RETAINED WORKER STATUS AND THE FIVE-YEAR RULE – WHETHER RESIDENCE  
PERMIT CONFERS RIGHT OF RESIDENCE .............................................................................................80

CIS 1039/2008: RETAINED WORKER STATUS AND FINANCIAL SELF-SUFFICIENCY .................................85

CIS 4237/2007: WHETHER AN A8 WORKER ON MATERNITY LEAVE IS ‘WORKING’ ...................................87

CIS 1854/2007: RETAINED WORKER STATUS AND THE FIVE-YEAR RULE ...................................................89

CH 2321/2007 AND CIS 1773/2007: WHETHER AN ECSMA NATIONAL IS SUBJECT TO THE  
RIGHT TO RESIDE TEST – PERSON WITH TEMPORARY ADMISSION UNDER THE  
IMMIGRATION ACT ...................................................................................................................................93

COLLINS V SECRETARY OF STATE FOR WORK AND PENSIONS [2006]: JOBSEEKER –  
APPLICATION OF THE HABITUAL RESIDENCE TEST ............................................................................96

CIS 2054/2008 AND CIS 2946/2008 – [2009] UKUT 44 (AAC): RELEVANCE OF A RESIDENCE PERMIT – 
INVOLUNTARILY UNEMPLOYED AND VOCATIONAL TRAINING ....................................................... 107

CIS 593/2009 – [2009] UKUT 169 (AAC): SECRETARY OF STATE FOR WORK AND PENSIONS V CA: 
RESIDENCE FOR MORE THAN FIVE YEARS AND EFFECT OF ARTICLE 18 ..................................... 112

CIS 1028/2007 – [2009] UKUT 71 (AAC): APPLICATION OF ARTICLES 12 AND 18 OF THE  
EU TREATY ............................................................................................................................................... 114



BENEFITS FOR PERSONS FROM ABROAD 

Page vi

ABBREVIATIONS AND ACRONYMS .......................................................................................................................117

REFERENCES ............................................................................................................................................................119
UK LEGISLATION ................................................................................................................................................ 119

EUROPEAN DIRECTIVES ................................................................................................................................... 120

EUROPEAN REGULATIONS................................................................................................................................ 120

EU AND UN DOCUMENTATION ......................................................................................................................... 120

MISCELLANEOUS ............................................................................................................................................... 120

CASE LAW ............................................................................................................................................................ 121

CASE LAW FROM THE SOCIAL SECURITY AND THE ADMINISTRATIVE APPEALS TRIBUNALS ............. 122


