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Item 7. LASAAC 10/03/16
To: 

LASAAC     
From:

Gareth Davies
Date:

10 March 2016

Subject: 
LGPS Statutory Mitigation 

Purpose of Paper
1. This paper provides an overview of progress by the working group in examining the specification for statutory mitigation for LGPS benefits earned during 2015/16.

Working Group 
2. The working group has met once. A note of the meeting is provided (Appendix A).

3. Key points to note are:

· Separation of the actuarial adjustments and employer contributions between the ‘old’ (pre 1 April 2015) and ‘new’ (1 April 2015 onwards) schemes is not considered practical

· The Scottish Government propose drafting statutory accounting guidance to use the Pension Reserve, thereby avoiding the need to split the ‘old’ and ‘new’ schemes for statutory adjustment purposes.

Committee Action 
4. The Committee is requested to 

· Note the contents of this report
	
	Item 7 Appendix A LASAAC 10/03/16


Report: 
Note of Working Group First Meeting 26 Jan 2016  
Meeting:
26 January 2016, CIPFA Offices, Edinburgh
Attending: 
Alastair McGirr (SPLG / Falkirk), Paul Murphy (Glasgow), Lesley Fullerton (by phone: Aberdeen / NES LGPS), Hazel Black (Scottish Government), Gareth Davies (LASAAC / CIPFA) 
Apologies:
Laura Colliss (Aberdeen / NES LGPS), Tim Bridle (Audit Scotland)
Working Group Objectives
5. The group discussed objectives for the work including:
a. Ensuring that statutory mitigation is correctly specified and in place for 2015/16

b. Ensuring that statutory mitigation for 2015/16 provides a clear basis for future mitigation 

c. Minimising additional costs, such as staff time and actuarial charges, arising due to the requirement for statutory mitigation

d. Ensuring that practical implementation by the Scottish Government and local authorities is achievable

Benefits Affected
6. The work undertaken by Tim Bridle (Audit Scotland) was noted. The e-mail provided by Tim was tabled and discussed. 

7. It was initially considered, subject to rebuttal, that the following would apply:
	A
	Benefits requiring new statutory mitigation arrangements
	Benefits earned or payable to members of the new scheme.

This would include any historically earned benefits (i.e. benefits for period of service pre 1 April 2015) on the basis that the new scheme incorporated and honoured the member’s entitlement to benefits for previous service on the same terms as the old scheme. This would apply to members who moved from the old scheme to the new scheme on 1 April 2015.
Scheme details are in The Local Government Pension Scheme (Scotland) Regulations 2014 (SSI 2014/164) established under the Public Services Pensions Act 2013 (2013/25)
Post Meeting Notes following discussion with SPPA 

Note 1: following phone call to SPPA they advised that the above wording may be open to challenge. This may depend upon the exact wording of the legislation. The Transitional Provisions (ssi 2014/233) may provide more details. It was suggested that Scottish Government Legal Department might be approached for more details / confirmation.
Following this the Transitional Regulations (SSI 2014/233) were reviewed – see extracts in Appendix A. 
Note 2: It should be noted that any employer contributions made in 15/16 or later are presumably regarded as being made to the new scheme, regardless of which benefits (pre or post 1 April 15) are being supported.
This would complicate establishing the ‘deficits and surpluses that arise within pension funds’ (existing mitigation wording SSI 2003/580) that are specific to (a) the old scheme and (b) the new scheme. This would make it difficult or impossible to identify the employer contributions that should be charged to the General Fund, unless the view is taken that there are no contributions to the old scheme. This could be challenged under the ‘faithful representation’ criteria in IFRS / the accounting Code.
Conclusion: The above may raise a possibility that the existing statutory mitigation can be argued to apply to benefits earned pre-1 April 2015. It does not however clarify that there is still a ‘pre 1 April 2015’ fund in place since there are no contributions actually being made to a separate fund for this purpose. 
In short the legislation specifying the benefits earned may be less important than the legislation that specifies which fund the benefits are payable from. This is unlikely to change the practical situation that the statutory accounting guidance would ideally utilise the Pension Reserve.
 

	B
	Benefits that are still covered by the existing statutory mitigation (SSI 2003/580).


	Existing ‘old scheme’ (pre 1 April 2015) pensioners (i.e. already drawing benefits as at transition date to the new scheme).

	
	
	Deferred members of the old scheme (i.e. those who left the scheme pre April 2015 but were not yet drawing benefits) – their benefits are specified in and covered by the old legislation (the Local Government Pension Scheme (Scotland) Regulations 1998” (1998/336) made under  the Superannuation Act 1972)



	
	
	Discretionary benefits under The Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 (SI 1998/192)

Note: in discussion with SPPA they indicated that there are plans to review this legislation which could lead to revised legislation presumably under the powers of section 19 of Public Services Pensions Act 2013


	
	
	Additional benefits offered to teachers under Teachers (compensation for premature retirement and redundancy) (Scotland) Regulations 1996 (SI 1996/2317)

Note: in discussion with SPPA they indicated that there are plans to review this legislation which could lead to revised legislation presumably under the powers of section 19 of Public Services Pensions Act 2013



8. Hazel noted that non-pension benefits should not be categorised as pension benefits. In particular discretionary payments and compensation for loss of office which do not form part of a pension scheme should be separately disclosed in future statutory mitigation.
9. It was noted that the Public Services Pensions Act 2013 section 19 appeared to allow for rights to change discretionary benefit (non-LGPS) schemes. It was suggested that this had not been used to make changes in Scotland as yet. 

Actuarial Reports
10. Authorities normally submit information to actuaries in February. This would give little time for implementing changes for the 2015/16 IAS 19 actuarial reports. For 2015/16 authorities would be responsible for extrapolating figures up to the 31 March and especially for noting changes in the workforce / early retirements.

11. For 2015/16 actuaries will be ‘rolling forward’ figures based on the triennial valuations. This will not be a full detailed recalculation of the liabilities.

12. Actuaries may have a split of liabilities between the old scheme (deferred and retired members as at 31/3/15) and the new scheme (members joining before or after 1/4/15). It is unlikely that they proposed to separately identify these categories in the IAS 19 reports.
Note: Post meeting Alastair contacted an actuary who confirmed they would not normally split these liabilities and that to do so would incur increased costs.
13. It was considered that actuaries already made a distinction between pension benefits, teachers’ benefits and unfunded (discretionary) benefits which were not formally part of the LGPS. 

Note: Post meeting Alastair provided a copy of an actuarial report which included a footnote to the detailed IAS 19 analysis which stated “Present value of unfunded liabilities: This liability comprises of approximately £XXm in respect of LGPS unfunded pensions and £XXm in respect of Teachers' unfunded pensions.”  It should be noted that there was no apparent separation in this example of the detailed IAS 19 movements for these schemes (i.e. the IAS 19 analysis did not differentiate between the different elements).
Statutory Mitigation Plans
14. Hazel confirmed that 2015/16 statutory mitigation was to be provided through statutory mitigation under section 12 of the Local Government in Scotland Act 2003.

15. Hazel noted that potentially the statutory accounting guidance could specify the use of the Pension Reserve. This would nullify the need for separate actuarial figures to separate out benefits under (A) the new scheme and (B) the old scheme or discretionary benefits. Audit Scotland consensus would be sought to ensure this approach was agreeable to all parties.
Next Meeting
16. Due to  work priorities it was agreed that the next meeting of the working group would be held when an initial draft of the statutory accounting guidance was developed. This was not likely to be until late February at the earliest.

Agreed Actions
	Alastair
	Obtain example IAS19 actuary report Complete



	Alastair
	Ascertain what if any changes actuaries envisage in report presentation for 2015/16 Complete – no change in reports envisaged – see comments above


	Hazel
	Liaise with Audit Scotland to ascertain if statutory guidance affecting the Pension Reserve would be acceptable to all parties.



	Hazel
	Draft initial statutory accounting guidance and notify group of timing of next meeting



	Gareth
	To discuss with SPPA the status of discretionary schemes and specifically the relevance of section 19 of the Public Services Pensions Act 2013 Complete – see comments in purple text above
LGPS Policy Manager, SPPA, contacted 4/2/2016


Appendix A – extracts from The LGPS (Transitional Provisions and Savings) (Scotland) Regulations SSI 2014/233
Note: Purple bold emphasis added, [] indicates comments not part of original text
The Scottish Ministers make the following Regulations in exercise of the powers conferred by section 7 of the Superannuation Act 1972(a) (“the 1972 Act”) and section 1 of the Public Service Pensions Act 2013(b) (“the 2013 Act”) and all other powers enabling them to do so.
Revocation of Regulations

2. Except to the extent that these Regulations provide otherwise, the Regulations listed in Schedule 1 are revoked. [Note: schedule 1 generally lists LGPS regulations from 1998 and various regulations from 2008-2014].
Membership before 1st April 2015

3.—(1) Notwithstanding the revocations effected by regulation 2, and subject to this regulation, the Regulations listed in Schedule 1 (other than regulation 3(4) of the e Local Government Pension Scheme (Transitional Provisions) (Scotland) Regulations 2008(d)) continue to have effect so far as is necessary—

(a) so that membership accrued in the Earlier Schemes in respect of service before 1st April 2015, the pension rights accrued at that date, and any rights and obligations imposed on any person under those Schemes in relation to service before 1st April 2015, are preserved; and
(b) so that benefits are payable in accordance with these Regulations.
[Comment: The key point may be in 3(b) that benefits are payable under ‘these Regulations’ (i.e. presumably SSI 2014/233) which would mean that the 1972 Act could be argued to cover the benefits]
Statutory Underpin
See section 4 – it details the calculation of the underpin amount for various member situations including previous scheme membership
Membership of the 2015 Scheme

5.—(1) A person who is an active member of the 2009 Scheme in an employment immediately before 1st April 2015 becomes an active member of the 2015 Scheme on 1st April 2015 in that employment provided the person is eligible for membership of the 2015 Scheme on that date.
Qualifying service for the 2015 Scheme

7.—(1) Any period of active membership in the Earlier Schemes which the member has at 31st March 2015 counts as qualifying service in the 2015 Scheme for the purposes of regulation 3(6)(a) and (c) of the 2014 Regulations (active membership).

…..
(4) A member of the 2015 Scheme who has a deferred benefit or a pension in payment under the Earlier Schemes is treated as having qualifying service for a period of 2 years for the purposes of regulation 3(6) of the 2014 Regulations (active membership).
[Comment: these may tend to support the view that benefits earned pre-1 April 2015 are payable from the new 2015 pension fund, since the effect of qualifying service for a (old scheme) deferred member re section 6 of the main 2014 regulations is to make them a deferred member of the new scheme]
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