CIPFA VAT Committee
Notification of Technical Query to HMRC

	Subject


	Cultural trusts and the appointment of local authority trustees  -  impact on cultural exemption

	Author(s)


	Ian Harris (Leicester City Council)


	Type of authority affected

	Any local authority with or looking to establish a cultural trust, eg to run a museum(s) or similar


	Description of the issue 

· Who is involved, ie supplier, recipient or third party
· What is being supplied, ie the type of goods or services

· Why the supply is taking place and why each party is involved

· When the supply is due to take place

· Where the supply is due to take place

	In an era of increasingly severe financial constraints facing local government, local authorities increasingly look to outsource discretionary services, such as the operation and management of previously in-house run museums and similar cultural amenities.  Analogous to establishing a sports trust to run previously local authority run sports facilities, this is usually done by setting up a cultural trust (indeed sometimes a single combined sports and cultural trust is created).

Such a cultural trust can take any corporate form but is often a charitable company.  

As cultural trusts invariably require deficit-funding by the previously responsible local authority, that authority typically appoints one or more members of the trust’s governing body or management board, this often being the portfolio holding councillor and/or an appropriate senior officer from the cultural discipline.

Prima facie, any admission charges to a museum or similar outsourced to such a cultural trust should be exempt from VAT under Item 2 of Group 13 of Schedule 9 to the VAT Act 1994.
However, this refers to ‘eligible body’ which is defined in Note (2) to mean a non-public body that is (a) precluded from distributing and which does not distribute any profits made, (b) applies any such profits to the continuance or improvement of the cultural facilities run thereby, and (c) is managed and administered on a voluntary basis by persons who have no direct or indirect financial interest in the trust’s activities.
It is arguably uncontestable that a local authority created cultural trust as described meets conditions (a) and (b) but the appointment of a councillor(s) and/or senior officer(s) to the trust’s governing body or management board raises the question whether this breaches condition (c)?



	Impact and extent of the issue

	In a typical example, the cultural trust’s annual income from admissions is £1m. If the trust was unable to apply cultural exemption to its admission charges, this would result in the trust’s income being substantially reduced by c£167k pa which would inevitably impact on the trust’s financial viability.  Alternatively, to increase admission charges by 20% would almost certainly have an adverse effect on visitor numbers.



	Government department sponsoring the initiative, if any

	Department for Digital, Culture, Media & Sport



	Funding

Cover what payments are involved, who the funds belong to and who is making and receiving payment.  Also explain how the funds are viewed, ie grant, donation, gift or consideration etc

	Typically the ‘parent’ local authority will retain ownership of and responsibility for the premises in which the cultural trust’s museum or similar is located with the trust accepting responsibility for staffing and day-to-day running costs.  The cultural trust in turn will receive income in the form of admission charges, as well as from retail sales, catering, special events, etc.  In many cases this latter does not cover the trust’s costs and the ‘parent’ local authority meets the deficit.  In others there may be a contractual arrangement for the supply of management services to the local authority.


	Legal powers used or relied upon

	Local Government Act 1972.  Localism Act 2011


	Current VAT treatment

	Uncertain


	References in HMRC publications, including websites if any

	Notice 701/47 Section 4.



	Tax analysis 

Include reason for change and alternative liability proposed

	Based on the guidance in Section 4 of Notice 701/47, it appears that only if a member of the cultural trust’s governing body/management board receives meaningful remuneration from the trust is condition (c) breached.

However, both the legislation and guidance refer also to an indirect financial interest, which it might be argued is the case as a result of a councillor or senior officer appointed to the trust’s board receiving remuneration for so acting from the local authority, eg special responsibility allowance if a councillor, an honorarium or salary increment if a senior officer.  This suggests that condition (c) may be breached in such circumstances, the more so given the paying local authority, of whom the councillor/senior officer must inevitably be in a senior position able to influence the authority’s position vis a vis the trust, is liable for deficit-funding the trust.
Conversely, Section 4 of Notice 701/47 implies that the financial interest in the trust’s activities must benefit the individual personally whereas in the example quoted the trust’s performance is unlikely to affect payment by the local authority of a special responsibility allowance or honorarium/salary increment to its officeholder/employee.

Furthermore, para.4.9 of Notice 701/47 refers to remuneration paid to a member of the trust’s governing body/management board having to be at a commercial rate for so acting or be ‘profit-related’ to the trust’s performance in order for condition (c) to be breached.  Arguably a councillor’s special responsibility allowance or a senior officer’s honorarium or salary increment would not be ‘at a commercial rate’ nor be in any way related to the trust’s ‘profits’.
Local authorities’ conclusion is that, based on Item 2 of and Note (2) to Group 13 of Schedule 9 to the VAT Act 1994 and applying the guidance in Section 4 of Notice 701/47, the appointment of a councillor(s) and/or senior officer(s) to the governing body or management board of a cultural trust established by a local authority, in order to protect the authority’s interests given its liability to deficit-fund the trust, does not breach the ‘managed on a voluntary basis’ criterion in condition (c) of Note (2), such that admission charges levied by such a cultural trust remain exempt from VAT.

FOOTNOTE:

For completeness, an alternative scenario is also presented which scenario has been adopted by some local authorities looking to establish a cultural trust.  Rather than simply appoint a councillor(s) and/or senior officer(s) to the trust’s governing body, the local authority appoints such individuals to act as chair and possibly vice-chair of the trust’s governing body.  That being so, typically the trust then remunerates the chair and vice-chair with modest payments, in a typical example c£5,000pa each.  Would such modest remuneration be seen as being ‘at a commercial rate’ per para.4.9 of Notice 701/47?  Local authorities would argue not.


	References in tax legislation supporting change

	Item 2 of and Note (2) to Group 13 of Schedule 9 to the VAT Act 1994.


	Other supporting evidence

	None


	Date
	1 October 2019


